UNCCAL GCORP.
| BLA 98- 271 Deci ded June 21, 1999

Appeal froma decision of the Acting Associate Drector for Policy and
Managenent | nprovenent, Mneral s Managenent Service, and the Acting Deputy
Gonmissi oner of Indian Aifairs, Bureau of Indian Aifairs, affirmng a
M neral s Managenent Service order to recal cul ate and pay additi onal
royalties. ME 92-0642- RG

Affirned in part; reversed in part.

1 Federal Q| and Gas Royal ty Managenent Act of 1982
General ly--Federal Al and Gas Royal ty Managenent
Act of 1982: Royalties--Ql and Gas Leases:
Assignnents and Transfers--Ql and Gas Leases:
Royal ties: Paynents--Rules of Practice: Evidence

In the absence of a regulation and a Payor |nformation
Formexplicitly stating that filing the form
constitutes the assunption of the | essee's obligation
to pay royalty by the person filing it, a docunent

evi denci ng the person's agreenent to accept this
responsi bility is necessary.

2. Admini strative Procedure: Administrative Record--
Admini strative Procedure: Administrative Revi ew -
Appeal s: General | y--Rul es of Practice: Appeal s:
General |y

An admini strative decision nay be reversed when it is
not supported by a case record.

APPEARANES Stevia M Wl ther, Esg., and Jonathan A Hunter, Esq.,
New Ol eans, Louisiana, for Uhocal CGorporation; Howard W Chal ker, Esq.,
Peter J. Schaunberg, Esq., Geoffrey Heath, Esg., and Sarah | nderbitzen,
Esq., Gfice of the Solicitor, Vashington, DC, for the Mneral s
Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDGE KELLY
Lhocal Qorporation (Uhocal / Appel | ant) has appeal ed an Gctober 9, 1997,
Deci sion (Decision) of the Acting Associate Drector for Policy and

Managenent | nprovenent, Mneral s Managenent Service (MVB), and the Acting
Deput y
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Gormissi oner for Indian Affairs, Bureau of Indian Affairs (BIA), regarding
royal ti es due on production fromLease No. 082-079366-0 (Lease), |ocated
on lands in the State of New Mexi co and unitized wth other Federal,
Indian, and Sate leases in the Rncon Lhit Area (Lhit). The Decision
uphel d a Septeniber 30, 1992, MVB Qder declaring that Appel |l ant was "the
establ i shed payor for Lhit Agreenents Nos. 892-000916- A 892- 000916- B,

and 892-000916-C " and directing Uhocal to recal cul ate and pay additi onal
royalties due on the Lease for all nonths fromQctober 1, 1983, through
Septentber 30, 1989, and to cal culate and pay royalites on all other Federal
and Indian | eases participating in the above unit agreenents during that
tine period.

By OQder of March 22, 1999, we granted Lhocal's notion to review
the admnistrative record and sent the record to MB New Q| eans offi ce,
where it was nmade avail able for Appellant's review The record was
returned to the Board on April 5, 1999, and to date, Appellant has not
filed any request to suppl enent the record.

Inits statenent of reasons for appeal (SR, Wocal asserts that
since Novenber 1, 1985, it has owned a partial interest in the Lease, and
that the remai ning working interests in the Lease are owned by unrel at ed
third parties. Appellant argues transfer of operating rights docunents
conveyed only the obligation to pay royalties on the partial interests in
the Lease which was assigned to Lhocal, and asserts that it has no
obligation to pay royalties on those portions of the three unit agreenents
on the Lease not covered by the assignnent docunents. Relying on Phillips
Petrol eum 121 IBLA 278, 284-85 (1991), Uhocal argues that absent an
express assunption of the obligation to pay royalties for the interests of
co-owners, a co-lessee cannot be held liable for paynent. Additionally,
Appel lant cites Mesa (perating Limted Partnership, 125 IBLA 28 (1992) to
assert that a "royalty payor can be held liable for the royalty obligations
of another only if there exists a contractual basis for assumng the
obligation." (SRat 4.) Appellant further argues that a cl ose readi ng of
the contractual terns of the Lhit Agreenent and the Lhit (perating
Agreenent reveal s that "each | essee renai ns accountable for its own
royalties." (SCRat 6.) Thus, according to Lhocal, it is not responsible
for recal culating and paying royalties owned by all parties participating
inthe three unit agreenents.

Inits Answer, MVB agrees wth Lhocal's assertion that, under the
transfer of operating rights docunents, Uhocal assuned only the obligation
to pay royalties on the portions of the Lease identified in the two
transfer docunents. However, MVB argues, this factor is irrel evant because
under the Lhit Qperating Agreenent, Lhocal is responsible for all royalties
due on production fromthe R ncon Lhit.

[1] It is well-settled that the | essee is responsible for royalty
paynents due on production fromits | eases, unless the unit operator has

fornmal |y assuned the obligation to tender such paynents. See Stream
Energy, Inc., 146 |BLA 130, 133 (1998), and cases cited.
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In Mesa Qperating Limted Partnership (Oh Reconsi deration), 128 |BLA
174 (1994), we questioned whet her, absent a regulation or a witten
agreenent between the parties, MVB had the authority to hold an entity
which is not a | essee accountabl e for paying the | essee s royalties. W
concl uded t hat

[i]n the absence of a regulation and a P F [Payor |nfornation
Form explicitly stating that filing a PF constitutes the
assunption of the lessee's obligation to pay royalty by a

person filing it, a docunent evidencing the person's agreenent to
accept this responsibility is necessary. Phillips Petrol eum Q. ,
121 I BLA 278, 284-85 (1991); Forest Ol ., 113 IBLA 30, 39,

97 1.D 11, 17 (1990), rev'd in part on other grounds, 9 CHA 68,
98 1.D 248 (1991).

1d. at 182-83.

[2] In MB Qder of Septenber 30, 1992, Appellant was directed to
recal cul ate and pay additional royalties on production taken from Federal
and Indian | eases participating in Lhit agreenent Nos. 892-000916- A 892-
000916- B, and 892-000916-C and attributable to the Lease. The O der states
that MVE had revi ewed purchaser statenents, gas bal ancing statenents, |ease
royalty rates and paid reported royalties and, consequently, had concl uded
t hat

sale of gas allocated fromthe three units to Lease No. 082-
079366-0 were greater than the anount reported by Lhocal for the
nont hs February 1987, August 1987, June 1988 and Decenter 1988.
During these four nonths Lhocal was the established payor
according to the Mneral s Managenent Payor Infornation form
records. Further, areviewof the Royalty Details Hstory Report
SR 250BR for those four nonths indicates that Uhocal was the
only payor on the |ease.

(Oder at 2.)

The record before us does not include the above-referenced P F,
or Lhit Agreenment Nbs. 892-000916-A 892-000916-B, and 892- 000916- C
The record does include the follow ng facsimle transm ssion, dated
Septenter 18, 1997, and addressed to Eic Hager from Gene Bordosky, MG
Lhocal Residency: "Attached is the | ease agreenent. V¢ didn't have a
PIF, but | did attach a list of payors and operators which | printed out
fromour Lease Hstory data base today. "

Aprint-out in the record before us identifies Lhocal as one of six
royal ty payors on production fromthe Lease, but we find no PIF or specific
witten designation naki ng Uhocal |egally responsible for recal cul ating
and payi ng royal ties due fromother |essees, nor does the record identify
the specific | essees for whomUlhocal woul d undertake royalty paynents. 1In
addition, the relationship of the three unit agreenents to the R ncon Whit,
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an area of 20,642.70 acres, is not nade clear; Exhibit Ato the lhit
Agreenent purported to be a map of the Rncon Lhit, but that exhibit is
mssing. |In short, the record, taken as a whole, fails to nake the
connect i ons necessary to show that Uhocal had agreed to pay royal ties on
behal f of other |essees in the unit agreenents. Wen the case file does
not support the decision appeal ed, the Board may properly reverse the
decision. See Dugan Production Gorp. (n Reconsideration), 117 | BLA 153,
154 (1990). W& conclude that such is the case here.

To the extent Appel lant contests the Decision appeal ed as to
paynent of additional royalties on that portion of the Lease acquired on
Novenber 1, 1985, its argunents have been considered and rejected. Thus,
that part of the Decision appeal ed is affirned.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned in part, and reversed in part.

John H Kelly
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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